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UNITED STATES DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 

ANACOSTIA WATERSHED SOCIETY~et at, )
 
Plaintiffs )
 

)
 
v. )
 

)
 
DISTRICT OF COLUMBIA WATER AND )
 

SEwER AUTHORITY, et aI., )
 
Defendants. )
 

and )
 
)
 

THE UNTI'ED STATES, )
 
Plaintiff	 )
 

)
 
v.	 ) 

) 
DISTRICT OF COL'[JMBIA WATER AN;D ) Consolidated 

SEWER AUTHORITY ) Civil Action No. 1:00CV00183TFH 
) 

and ) 
) 

THE DISTRICT OF COLUMBIA, ) 
)
 

Defendants. )
 

CONSENT DECREE 

WHEREAS,. on February2, 2000, the.Plaintiffs, Anacostia WatershedSoc~~, Kingman . 

Park Civic Association, American Ganoe Association,Friends ofthe Earth, Sierra-Club, and 

Mary Stuart Bi?k Ferguson ("Citizen Plaintiffs") filed an action, Civil ActionNo. 

1:00CVOOI831FH, against the District.of'ColumbiaWater and Sewer Authority (hereinafter 

"WASA") and its GeneralManager, Jerry Johnson, pursuant to Sections 309(b) and (d),.and 505 

ofthe Federal Water Pollution. Control Act, as amended by the Clean Water Act of 1917.and the, 

Water Quality Act of 1987 ("Cle~ Water Act" or "the Act"), 33 U.S.C. §§ 1319(b)and (d), and 

._-- _ .. - .. _-' . 
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1365; 

WHEREAS, on December 20, 2002, Plaintiff the United States ofAmerica, on 

behalf ofthe United States Environmental Protection Agency ("EPA"), filed a Complaint against 
, , 

WASA and the District of Columbia, which case has been consolidated with thepending matter 
, , 

against WASA for the alleged violations ofthe Clean Water Act; 

WHEREAS, the Complaints allege that WltJ.SA violated the Clean Water Act, 33 

U.s.C. §§ 1251 et~. (the "Act"), by failing to comply with the District ofColumbia Water 

Quality Standards, effluent limitations andother conditions established in the National Pollutant 

Discharge Elimination System ("NPDES'') Permit No. DC0021199 issued to WASA by the 

Environmental Protection Agency (''EPN,') under, Section 402 ofthe Act, 33 U.S.C. § 1342, and . 

by failing to properly manage, operate and maintain all collection, pumping facilities, treatment 
. . . . ", 

andJor combined sewer overflow (eSO) control facilities or comb~ed sewer systems ("ess") 

owned and/oroperated by WASA; 

WHEREAS, theUnited States further asserts inter alia a claim against, the District 

of Columbia pursuant to S~on,309(e) of the Act, 33 U.S.C. § 1319(e) andFed. R Civ. P, 

19(a); 

WHEREAS, the United States, the Citizen Plaintiffs, and WASA have resolved 

the claims for alleged violations ofthe Nine Minimum Controls and for the performance of 

certain projects in a partial consent. decree, entered by the Court on October 10, 2003; 

WHEREAS, in that partial consent decree, WASA agreed to pay a civil penalty 

and to perform Supplemental Environmental Projects and a Citizen Community Project; 

2 



'l~~'- "";;"""'- ~ __~ """"_---"'" 

... 
'.' : 

w. 

Consolidated Civil Action No. l:00CV00183~ 

Final and executed version ofConsent Decree 

WHEREAS, on April 26,2004, Plaintiffs andDefendants entered into a 

stipulationwhich provided in essence that Defendants would not contest their liability for certain 

claims; thatPlaintifIUnited Stateswaived its claims for any additional civilpenalties and 

dismissedwith prejudice its claimsunder Count Three of its Complaint; andthat Citizen, 

Plaintiffsalso waived their claimsfor civil penalties; 

WHEREAS, WASA submitted a draft Long Term. Control Plan to EPA in June, 

2001. Thereafter, WASA finalized. the Long Term Control Plan in July 2002(eeLTCP"). and 

submittedit to EPA in August,2002; 

WHEREAS, WASAhas provided for public participation in development ofthe 

Long Term Control Plan throughpublic hearings at various locations throughout the District of 

Columbia,stakeholder meetings, and other means; 

WHEREAS, the recommended control plan in Section 13or the L TCP provides 

for, inter alia. three or more underground storage tunnels to hold up to 193 million gallons of the 

combinedwastewater and stormwater during wet weather and to thereby reduce CSOs 

significantly; 

WHEREAS, the Parties and the Citizen Plaintiffs have stipulated and agreed, and 

on.September22, 2004, the Courtordered that issues pertainingto _the. scope of Section 402(q) of 

the Clean Water Act, including whether the measures proposed in WASA'sAugust, 2002LTCP 

conform to the water quality standards ofthe District ofColumbia, wouldnot be addressed in 

this consolidated action, but rather EPA agreed to address such issues outside the context of'this 

lawsuit, in, inter alia. the modificationof WASA' s NPDES permit that was pending at thattime; 

3 
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WHEREAS, EPA is the. permitting agency and noticed.anNPDES Permit 

containingPhase II conditions for public comment on March 18,2004. EPAhas issued, or is 

anticipatedto issue shortly, the final version ofthePermit, The Fact Sheetto the finalpermit 

states that "EPA has determined that, basedupon current information, including but not limited 

to documentation in the LTCPand the District of Columbia Department ofHealth's analysis and 

interpretation ofits water quality standards, WASAhas. demonstrated, pursuant to Section 

U.C.4.bofthe 1994 eso Policy, that the CSO control program will not preclude the attainment 

ofwater quality standards or the receiving waters' designated uses or contribute to their 

impairment," The Fact Sheet further provides that this determination is subject to post­

construction monitoring adequateto verifycompliancewith water quality standards, in 

accordance with Section n.C.4.b and n.C.9 ofthe CSOPolicy; 

WHEREAS, since WASA is unable to comply with the waterquality based CSO 

effluent. limits in the Phase II conditionsof its NPDES Permit until such timeas it has completed 

.implementation ofthe CSO controls in its LTCP, the Parties have agreed to enter into this 

Consent Decreeto establish ajudicially enforceableschedule for implementation ofthe CSO 

controls in the L TCP; 

WHEREAS, WASA contends that, pursuant to Section 202 of its enabling 

legislation, which provides, with certainexceptions not applicable here, thatWASA is subjectto 

all laws applicableto offices, agencies,departments,and instrumentalities of the District 

government, WASA is subjectto the requirementsof the Anti-Deficiency Act, 31 U .s..C. 

§§1341,g~., to the same extent-as otheragencies of the District of COlumbia; 

4 
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WHEREAS, the Parties agree, without adjudication offactsor law, that 

settlement of this matter in accordance with the-terms ofthis Consent Decreeis in the public 

interest.~d have agreed to entry ofthis Consent Decreewithout trial ofany issues,and the 

Parties hereby stipulate that, in order to resolve the claims for alleged violations ofwater quality 

standards stated in the Complaint of the United States, and to provide for compliance with the 

water quality-based effluent CSO limits in WASA's modified NPDES permit, this Consent 

Decree shouldbe entered; 

WHEREAS, the Court, upon consideration ofthe judicial record before it and 

. review ofthisConsent Decree, also finds that settlement ofthis matter andentry ofthis Consent 

Decree is fair and in the public interest andwill addressthe underlying causes of the violations. 

TheCourt also fmds that it should exercisecontinuing jurisdiction over this matter to resolve 

disputes and, should the need arise, to modify the obligations in this ConsentDecree; 

AND WHEREAS, settlement and entry ofthis Consent Decree does not 

constitutean admission of liabilityby WASA or the District ofColumbia; 

NOW TIfE:REFORE, before taking any testimony, and without any adjudication 

ofany fact or law, it is hereby ORDERED, ADJUDGED, and DECREED as follows: 

I. JURISDICTION·AND VENUE 

I. This Court has jurisdictionover the subject matter ofthis action, and ove~ the 

Parties hereto, pursuant.to Sections309 and 505 of the Clean Water Act, 33 U.S.C. §§ 1319, 

1365 and 28U.S.C. §.§ 1331, 1345;1355, and 1367. Venue is proper in theDistrict ofColumbia 

pursuant to Section 309 oftbe Clean Water Act, 33 U.S.C. § 1319, and 28U.S.C. §§ 1391 and 

5 
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1395(a). 

D. APPLICATION AND SCOPE 

2. The provisions ofthis Consent Decreeshall apply to and be binding upon the. 

Parties to thisaction, and their agents, employees, successors and assigns, as wellas to all 

persons acting WIder the direction and/or control of WASA, including firms,corporations, and 

thirdparties such as contractors. 

3. WASAshall providea copy of this ConsentDecree to any consultantand 

contractorselected or retained to perform any activityrequired by this ConsentDecree. 

4. No later than thirty (30) days prior to transfer of any ownershipinterest, 

operation,management, or other control ofthe CSS, WASA shall give writtennotice and 

provide a copyofthis Consent Decree.to any suchtransferee or successor in interest. W A.SA 

shall require, as a condition ofany such.sale or transfer, that ~e purchaser or transferee agree in 

writing to bebound by this ConsentDecree and submit to the jurisdiction of this Court for its 

enforcement. WASA shall also notify, in writing, EPARegion m, the United States Attorney 

for. the DistrictofColumbia,and the United States Department ofJustice, in accordance with 

Section XXI(Form of Notice)ofthis Consent Decree, ofany such. planned transfer at least thirty 

(30) days priorto thetransfer. 

m. OBJECTIVES 

5. It is the express purpose ofthe Parties in entering this ConsentDecree to further 

the objectives ofthe Act, as enunciated at Section 101 of the Act, 33 U.S.C. §§ 1251 et ~ All 

plans, reports, construction, and other obligations inthis Consent Decree or resulting from the 

6 
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activities required by this Consent Decree shall have the objective ofachieving full compliance 

with the Clean Water Act, all applicable Federal and local regulations, and the terms and 

conditions ofWASA's NPDES Pennit, and to meet the objectives ofU.S. EPA's April '19, 1994 

CSOPolicy. 

IV. DEFlND10NS 

6. Unless otherwise.defined herein, 11,le terms used in this ConsentDecree.shall have 

the meaning given to those terms inthe Clean Water Act, 33 U.S.C. §§ 1251 et seq., the 

regulations promulgated thereunder, and EPA's 1994 CSO Policy. 

7.	 The following terms used, in this Consent Decree shall be defined as follows: 

·"B1uePI~s" means the District of Columbia advanced wastewater treatment 

plant at Blue Plains. ' 

C'Collection System" means both the separate sanitary sewer and combined sewer 

systems within the District ofColumbia. 

·'Combined Sewer Collection System" or "CSS" means the pipelines, pumping 

stations, treatment facilities and appurtenances in the District of Columbia which are designed to 

convey wastewaters and stormwater through a single pipe syst~m to combined sewer overflow 

outfalls andlor treatment works. It includes theCSS and CSO facilities described in the NMC 

Report, as well as any future additions or modifications required by this Consent Decree and the 

Partial Consent Decree. 

"Combined Sewer Overflow" or "CSO" means a discharge from the CSS at a 

CSO outfall designated in the Permit. 

7 
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"Consolidation" or "Outfall Consolidation" means eliminationofa eso 

permitted outfall by routing the discharge so thatit is.joined with one or more other outfalls, or 

by connecting it with a storage/conveyance. tunnel. Consolidation ofoutfallsdoes not reduce 

the volumeofthe overflowbut does allow its location to be changed. 

"Contract Award".or"Award Contract" means the date on which a contract is 

signed by both WASA and the other. party to the contract; 

"Construction" meansthe act ofbullding a facility. 

"1994 CSO Policy"means EPA's April 19, 1994 eso ControlPolicy, published 

at 59 lied. Reg. 18,688, and incorporated into the Clean Water Act pursuant to the Wet Weather 

Water QualityAct, Section 402(q) oftbe Clean WaterAc4 33 U.S.C. § 1342(q). 

"Detailed Design"means the final stage ofpreparing contract documents to be 

used to receivebids for construction ofa facility. 

"Excess Flow TreatmentFacilities" means those facilities at BluePlains 

providingtreatment to influent flows in the east primary treatment facilities followedby 

chlorination30&dechlorinationwith discharge from Outfall 001. In.fluentflows receive 

screening andgrit removal prior toreceiving excessflow treatment. 

"Facility Plan" or "FacilityPlanning" means preparing an engineeringstudy to 

develop additionaldefinition ofthe Selected eso Controls as may be necessary for preliminary 

design. ExamplesofFacility Planningactivities include, but are not limitedto, planning level 

geotechnical investigations, developing proposed alignments for the tunnels, identifying land . 

acquisitionand required approvals, establishing bases for design, establishingsystem hydraulics, 

8 
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siting shafts,regulators and pumping stations, and other elements needed.to define the function 

and interaction ofthe SelectedCSO Controls in the LTCP. 

"Long Term Control Plan," or ''1.TCP" means the plan for controllingCSOs from 

WASA's essthat was prepared by WASApursuant to the 1994 eso Policyand submitted to 

EPA as a final report in August, 2002, and all supplements thereto. 

"Low ImpactDevelopment"or ''LID'' means design. and techniques. that store, 

infiltrate, evaporateand detain runoff, to mimic predevelopmentsite hydrology. LID has the 

potential to reduce both the vol~e of stormwater generated by a site and its peakoverflow Tate. 

thereby improving the quality of the stormwater. Low Impact DevelopmentRetrofit refers to 

the modification of anexisting site to accomplish LID goals. In this Decree, LIDR will refer to. 

both techniques or technologies. 

"MGD" means million gallons per-day. 

"NMC Report" means the report entitledDistrict ofColumbia Water and Sewer 

.Authority,EPMC III-Sewer System,"Combined Sewer System Nine Minimum Controls . 

SummaryReport", Draft, July'1999 (Engineering Program Management Consultant ill, Greeley. . 

and Hansen - Program Manager). 

''NPDES Permit" meansNational Pollutant Discharge Elimination System 

. (NPDES)permitnumber DC002l199 issued to WASApursuant to Section 402 of the Clean 

Water Act, 33U.S.C. § 1342,and any future, extended, modified-or reissuedpermit. 

"Partial Consent Decree" means the Consent Decree in this consolidated action 

.entered by this Court on October 10,2003, resolving, inter alia. Plaintiffs' claimfor failure to 

9 
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implementNineMinimum Controls. 

"parties" means the United States, WASA and the District of Columbia. 

"Person" meansan individual, corporation, partnership, association, State, 

municipality, commission, or politicalsubdivision of a State, or any interstatebody. 

"Place in Operation"means to achieve steady stateoperation andto operate 

consistently in such a way.as to accomplishthe intended function, even though all construction 

close-out activities (such as completionofa punchlist and resolution ofcontract disputes or 

close-outs)may not yet be completed. 

"Required Approvals" means approvals and/or permits requiredfrom agenciesof 

. the District of Columbia government(other than WASA itself), the federal government or any 

other governmental or private entity or person. 

"Selected CSO Controis" or "Selected Controls" rne8:Ds the controls and projects 

that comprise the recommended controlplan in Section 13 ofthe LTCP.and are enumerated in 

Section VI of this Decree. 

"Separation" or "Sewer Separation" means separation ofsewers carrying storm 

water and sanitarywastes, so that storm water and sanitary wastewater each areconveyed 

through a separatesystem ofpipes. For those CSO outfalls that are separatedin this Decree, the 

permitted CSO outfall may remain as a discharge point but shall discharge onlystorm water after 

its separation. 

"Settling Defendants" means WASA and the District ofColumbia. 

"WASA" means the District ofColumbia Water and SewerAuthority and any 

10 
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successors thereto. 

v. OVERVIEW 

8. The LTCP }Jrovides for control ofCSO discharges to theAnaeostia River, the 

Potomac River, and to Rock Creek and it:'Piney Branch tributary. The Selected CSO Controls 

are comprised ofa system ofundergroundstorage tunnels and pumping stations designed to 

reduce the discharge ofCSO to the receivingwaters and to convey stored combined flow to Blue 

Plains for treatment. Other elementsof the LTCP includeLIDR, Sewer Separation, Outfall 

Consolidation, CSO monitoring, publicnotification, intercepting sewers, regulator improvements 

and improvements to Excess Flow TreatmentFacilities at Blue Plains. 

VL SELECTJID CSO CONTROltS AND SCHEDULES 

WASA agrees to and is ordered to implement the following Selected CSO 

Controls,which shaJi be operatedin accordance with the NPDES Permit and shall have the 

minimum elements and capacities set forth below. Nothing herein shall bedeemed to be 

. inconsistentwith the NPDES Permitand, in the.event ofa conflict, the NPDES Permit shall 

control. 

A. Anacostia River Projects 

WASA shall plan, design,and Place in Operation the following proiects to control 

CSO discharges to the Anacostia River, at any time up to but no later thanthe schedules set forth . 

below, and thereafter to operate them-. 

9. WASA shall start the Facility Plan for the Anacostia RiverProjects no later than 

six (6) monthsfrom entry ofthis ConsentDecree. No later than three years and six-months from 

11 
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entty, WASA. shall submitto EPA Pursuant to SectionX ofthis Consent Decree a summary 

report anddetailed implementation schedule for theAnacostia River Projects. That detailed 

implementation schedule shall setforthanticipated completion dates for stages ofwork and shall 

include appropriate deadlines for filing all applications for all permits that WASA knows willbe 

necessary, and.datesfornotices to proceedwith workand construction starts. Except forthe 

milestones.in this Section, the deadlines in the detailedimplementation schedule shall serve 10 

track and report progress and shall not be enforceable obligations of this Consent Decree. 

10. RebabiUtation of Main, ,,()'? Street, and Eastside Pumping Stations. These 

projects arebeing implementedpursuantto the requirements ofthe Partial Consent Decree. 

11. Separate Fort Stanton Drainage Area (Outfall 006). WASA shall separate the 

combinedsewer area tributary to COO Oo1:(a11 006 on the east side ofthe AnacostiaRiver, 

eliminatingit as a CSOoutfall at anytime up to, but no later than the following schedule: 
. . 

1) AwardContract forDetailed Design: one (1) year from entry 

2) Award Contract for Construction:three (3) years from. entry 

3) Place in Operation: five (5) years from entry 

12. Fort Stanton Interceptor. WASA shall design and construct an interceptor 

pipeline to carry flows from CSO Outfalls 005 and 007 on the east side of theAnacostia to the 

Storage/Conveyance Tunnel at PoplarPoint, The interceptor shall have sufficient capacity 10 

provide thedegree'ofcontrol specified in the L'TCl', . WAS/\. shall design, Construct and Place in 

Operationthis interceptor at any timeup to, but no later than.the followingschedule: 

1) Award Contract for Detailed Design:eight (8) years fromentry 

12 



"'. 

Consolidated Civil ActionNo. 1:OOCV00l83TFH 
Finaland executed version ofConsent Decree 

2) Award Contract for Construction: eleven (11) years from entry 

3) Place in Operation: thirteen (13) years from entry 

13. , Storage/Conveyance TunnelFrom Poplar Point to Northeast Boundary. 

WASA shall construct a Storage/Conveyance Tunnel from Poplar Point to Northeast Boundary 

which shall store combined sewer flow from the Main and 0 Street Pumping Station site, the 

CSOs along the N avy Yard and M Street, and the Northeast Boundary eso, inaccordance with 

WASA's NPDES Permit This tunnel will be designed and operated to, provide CSOstorage 

and conveyance for eso Outfalls 004,009; 010, 011, OIls, 012,013,014,015,016, 017, 018, 

and 019 on the west side ofthe Anacostia River. The storage capacity ofthe tunnel shall be at 

least forty nine (49) million gallons. The location ofthe tunnel shall be finalized, during Facility 

Planning and design but its approximate location is depicted in Page ES-9 ofAppendix A. After 

the tunnel is Placed, in Operation, in the. event ofwet weather causing the tunnels to be used for 
, , 

storage, W.MiA shall, dewater the tunnel to the ess as soon as practicable, but in OQ event longer 

t:luu159 hours, and sball convey the contents ofthe tunnel to Blue Plains for trea1ment in 

accordance with its NPDES permit. WASA shall plan, design, construct, andPlace in Operation 

the tunnel at any time up to, but no later than the following schedule: 

1) A ward Contract for Detailed Design: four (4) years from entry, 

2) Award Contract for Construction: seven (7) years from entry 

3) Place in Operation: thirteen (13) years from entry 

14. Poplar Point Pumping Station. Under the Partial ConsentDecree, WASA is 

required, to make certain interim improvements to the existing Poplar Point Pumping Station. In 

13 
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addition, WABA shall replace the existing Poplar PoiJJ.t Pumping Station with a new facility 

which shall includea low lift pumping: station and a tunnel dewateringpumping station. The 

firm wastewater pumping capacity of the low lift pumping station shall be not less than 45 MOD 

and the tunnel dewatering pumpingstation shall be capable ofdewatering the contents ofthe 

Storage/ConveyanceTunnel at Poplar Point when full within 59hours. WASAshall design, 

,construct and Place in Operationboth the new low lift and dewateringportions of the new 

pumping stationat any time up to, but no later than the following schedule: 

1)Award Contract for DetailedDesign: seven (7) years from entry 

2) Award Contract for Construction: ten (10) years from entry 

3) Place in Operation: thirteen (13) years from entry 

15. Storage/Conveyance Tunnel Parallel to Northeast B9undary Sewer. WASA 

shall constructa Storage/ConveyanceTunnel generally parallel to Northeast Boundary Sewer to 

provide additional storage,and conveyancefor combined sewer flow and to relieve street and 

, basement flooding in the NortheastBoundary area The tunnel shall capture andstore the 

, combined sewerflow, in accordance with WABA's NPDES permit. After the~l is Placed in 

Operation, in the event ofwet weather causing the tunnel to be used fOJ: storage, WASA shall 

"	 dewater the tunnel to the CSSas soon as practicable, but in no event longer than 59 hours, and 

shallconvey the contents ofthe tunnel to Blue Plainsfor treatment in accordance with WASA's 

NPDES permit. . The storage capacityof the tunnel shall be at least seventy-seven(77) million 

gallons. The location oftbe tunnelwill be finalized during Facility Planning and design but its 

approximatelocation is depicted in Page ES-9 ofAppendix. A. Once thetunnel and its 
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appurtenancesare Placed in Operetion, discharges to the Northeast Boundary SwirlFacility shall 

be directed to the tunnel and the Swirl Facility shall be abandoned, WASA shall design, 

construct and Place in Operation the tunnel at anytime up to, but no later than the following 

. schedule: 

1) Award Contractfor Detailed ])esign: ten (10) years from entry 

2) Award Contract for Construction: thirteen (13) years from entry 

3) Place in Operation: twenty (20) years from entry 

16: Northeast Boundary Side Tunnels, WASA shall construct sidetunnels from the 

Storage/Conveyance Tunnelin the foregoing paragraph, along West VirginiaandMt..Ol.ivet 

Avenues, NE and.along RhodeIslandand 4th St., NE to eliminate basement andstreet flooding. 

The locationof the tunnels will-be finalizedduring Facility Planning and design but their 

approximatelocations aredepicted on Page ES-9 ofAppendixA. WASA shall design, 

construct, andplace into Operationthe side tunnels at any time up to, but no laterthan the 

following schedule: 

1) Award Contract for Detailed Design: fourteen (14) years from entry 

2) Award Contractfor Construction;seventeen(17) years from entry 

3) Place in Operation:twenty (20) years from entry 

17. Anacostia Outfall Consolidation. WASA shall consolidate anddirect all 

. combined sewerflow fromOutfalls 016,'017 and 018 in the vicinity ofthe Anacostia Marina to . 

the .Storage/Conveyance Tunnel fromPoplar Point toNortheast Boundary, thus eliminating 

Outfalls 016,017 and 018. WASAshall consolidate these outfalls at any timeup to, but no later 

15 
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than the following schedule: 

1) Award ContractforDetailed Design: eight (8) years from entry 

2) Award ContractforConstruction: eleven (11) years from entry 

3) Place in Operation: thirteen (13) years from entry 

B. potomac River Projects 

. WASA shall plan, design, construct, and Place in Operationthefollowing 

projectson thepotomac River to controlCSO discharges to that river, at any timeup to but no 

later than theschedules set forthbelow, arid thereafter to operate. them. 

18. WASA shall start theFacility plan for the Potomac River Projects no later than 
.
 

ten years after entry of the ConsentDecree. 
~ 

No later than thirteen years from entry, W ASA
 

shall submit to. EPA pursuant to SectionX ofthis ConsentDecree a summary report and detailed 
. . 

implementation schedule for the PotomacRiver Projects. That detailed implementation schedule 

shall set forth anticipated completion dates for stages ofwork and shall include appropriate 

deadlinesfor filing all applications for all permits that WASA knows will be necessary, and 

dates for notices to'proceed. with work and.construction starts. Except for themilestones in this 

SectionVI, the deadlines in the detailed implementationschedule shall serve to track and report 

progressanti shall not be enforceable obligations of this Consent Decree. 

19. RebabHitltion of the existing Potomac Pumping Station. The existing 

PotomacPumping Station is beingrehabilitated pursuantto the Partial Consent Decree in this 

consolidated action. 

20. potomac Tunnel Dewatering Pumping Station. WASA shall construct a new 
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tunnel dewatering pump station that will be capable ofdewatering the c?ntents ofthe Potomac 

Storage/Conveyance Tunnel when full within 59 hours. WASA shalldesign, Construct and 

Place inm Operation the new dewatering pump capability at any time up to, but no later than the 

following schedule. 

1) Award Contract for DetailedDesign: fifteen (15) years fromentry 

2) Award Contract for Construction: eighteen (18) years from entry 

3) Place in Operation: twenty (20) years from entry 

21. Potomac StorageTunael, WASA shall construct a Potomac 

Storage/Conveyance Tunnel which shall store combined sewer flow from the Georgetown CSOs 
..... 

andthe large CSOs downstream ofRockCreek [CSO Outfalls 020. 021, 022,024. 025. 026,027, -­

028, and 029]in accordance with WASA's NPDES Permit. The storage capacity ofthe 'tunnel 

will be at least fifty-eight (58) million gallons, unless the tunnel capacity is adjusted to take into 

account the effects of LIDR as set forth in Section IX. The location of1he tunnel will be 

finalized during facility planning and design but its approximate location isdepicted-on Page ES­

9 ofAppendix A. Aft~ the tunnel is Placed in Operation" in the event ofwet weather causing 

the tunnel to be used for storage, WASA shall dewater the tunnel to the CSS as soon as 

practicable, but in no event longer than 59 hours, and will convey the contentsofthe tuimelto 

Blue Plains for treatment in accordance with WASA's NPDES permit. WASA, will design, 

construct and Place into Operation the tunnel at-any time up to, but no later than the following
 

schedule:
 

1) Award Contract for Design: thirteen (13) years from entry
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2) Award Contract for Construction: sixteen (16) years from entry 

3) Place in Operation: twenty (20) years from entry 

22. Outfan Consolidation. WA.SA shall consolidate and direct all combined sewer 

flow from CSO Outfalls 024,025,026,027 and 028 in the Georgetown waterfront area to the 

Potomac Storage/Conveyance Tunnel, thus eliminating CSO Outfalls 024, 025,026, 027 and 

028, at any time up to, but no later than the following schedule: 

1) Award Contract for Detailed Design: thirteen (13) years from eJ:!.1ry . 

2) Award Contract for Construction: sixteen (16)years fromentr)' 

3) Complete Consolidation and Eliminate Outfalls: twenty (20)years from entry 

C.	 Rock Creek Projects 

WASA shall plan, design, construct, Place in Operation andoperate the following.. . ' 

projects on Rock Creek to control CSO discharges, at any time up to but no later than the 

schedules setforth below, and thereafter to operate them. 

23. WASA shall start the Facility Plan for the Rock CreekProjectsno later than 

eleven years after entry ofthe Consent Decree. On or before fourteen years from entry, WASA 

shall.submit to EPA pursuant to Section X ofthis Consent Decree a summary report and detailed 

implementation schedule for the Rock Creek Projects. That detailed implementarion schedule 

shall set forth anticipated completion dates for stages ofwork and shall include. appropriae 

deadlines for filing all applications for all permits that WASA knows 'willbenecessary, and 

dates for notices to proceed with work and consnuction starts. Except for themilestones inthis 

Section VI, the deadlines in the detailed implementation schedule shall serveto track andreport 
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. progress andshall not be enforceable obligations ofthis Consent Decree. 

24. CSO Outfall Separation. WASAhas certified pursuant to thePartial Consent 

. -Decree that it has separated the Luzon ValleyCSS tributary to eso Outfall 059. WASA shall 

separate thecombined sewer areas tributaryto CSO outfalls031. 037, 053 and 058. The 

separation shall.eliminate themas CSO outfalls, at.any timeup to, but no later than the following 

schedule: 

1) Award of:Contract for DetailedDesign: two (2) years fr.om entry 

2) Award ofContract for Construction: four (4) years from entry 

3) Complete Separation:six (6) years from entry 

25. MooitoriJlg at eso Outfalls 033, 036, 047 aod 057. WASA represents that it 

has conducted hydraulic monitoring at CSOOutfalls 033,036.047 and 057 toobtain datato . 

.. further characterizethe overflows on RockCreek, includingtheir frequency andvolume. On or 

before thirty (30) days from entry ofthis Decree, WASA shall provide the monitoring data to. 

EPA. EPAwill review such data and determinewhether it is sufficient forthecharacterization. 

If EPA concludes the monitoring data is sufficient, it will so advise WASA. inwriting. IfEPA 

.requires additional data or information, it willadvise WASA in writing as to what further . 

sampling or information is required. Within sixty (60) days ofreceipt of such written, 

notification, WASA shall proceed to performthe additional monitoring to provide such 

. additional informationto EPA. 

26. Ifthe monitoring confirms the predictions of WASA's model for the LTCP- i.e., 

that overflows occur relatively infrequently in a range of one to six times per year and in 
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relativelysQ1811 amounts - regulatorimprovements shall beimplementedto control overflows to 

Rock Creek and reliefofthe Rock CreekMain Interceptor shallbe obtainedby connecting the 

interceptor to the Potomac Storage Tunnel. lfthe monitoring.showsthat the regulator 

modifications required will cause. surcharging in the Rock CreekInterceptor, WASA shalldesign 

a relief interceptorparallelto the Rock Creek Interceptor, or other project to provide reliefto the 

interceptor or to provide controlofoverflowsto the degree specified in WABA'sNDPES Permit. 

27. Within six (6) monthsofEPA's written notice that the monitoringalready 

performedby WASA is sufficient, or upon completion ofanyadditional monitoring or provision 

ofadditional. information, WASAshall submit to EPA for approval a reportidentifying the 

results ofthe monitoring and justifyingwhich ofthe foregoing alternativesit selects, including a 

schedulefor award ofcontractfor design.award ofcontract for construction and placing the 

projects intooperation that shallbe no longer than six years following EPAapproval. That 

scheduleshallbe incorporatedinto this Decree by reference and WASA shallcommence to 

implement the plan within 90 days ofEPA approval. WASA shall place into operation the 

alternativethat it selected in no more than six (6) years. 

28. Piney Branch Storage Tunnel. WASA shall construct a Rock. Creek 

Storage/Conveyance Tunnelwhich shallstore the combined sewer flow from the Pineyllraach
. . 

CSO, Outfall 049; in accordance with WASA's NPDES Permit The storage capacity ofthe 

tunnelwillbe at least nine and one-half(s.S) million gallons, unless the tunnelcapacity is 

adjusted to take into accountthe effects ofLIDR as.set forth below. WASA shall designthe 

tunnel to filland dewater by gravity in 59 hours or less when full. After thetunnel is Placed in 
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Operation, in the event of wet weather causing the tunnel to be used for storage, WASA shall 

dewater the tunnel to the CSS as soon as practicable, but in no event longer than59 hours, and 

shall co~vey the contents ofthe tunnel to Blue.Plains for treatment in accordance with WASA's 

NPDES permit. The locationofthe tunnel will be finalized during Facility Planningand design 

but it will bebetween CSO049 and Rock Creek and its approximate location is depicted inPage 

ES-9 ofAppendix A. WASA shall plan, design, construct and Place in Operation the tunnel at 

any time upto, but no laterthan the following schedule: 

1) Award Contractfor Detailed Design: fourteen (14) years from entry 

2) Award Contractfor Construction: seventeen (17) years from entry. . 

3) Place in Operation: twenty (20) years from entry 

D. Blue PlaiDs Wastewater Treatment Plant Projects . 

WASA shallplan, design, construct,Place inOperation andoperate tJ:le following 

projects atBlue Plains, at any time up to but no later thanthe schedules setforthbelow. 

29. Excess Flow Improvements. WASAshall makethe following improvements to 

the existingExcess FlowTreatmentFacilities at Blue Plains in order to insure availability and 

improve the reliability of the full 336 MGD excess flow treatmentcapacity (Outfall 001) atall 

times: 1) Constructfour additional primary clarifiers on the east side oftheplant to decrease 

loadings onthe existing clarifiersand to improve reliability by providing redundancy; 2) 

lengthen theweir on theExcess Flow Chlorine Contact Tank to.reduce'head loss··througtrtbe 

system; 3) replace the influentsluice gates on the Excess Flow Chlorine Contact Tank with· 

motor operated butterflyvalvesto improve system control; 4) incorporate a control- system (and 
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possibly variable speed driyes)into the rehabilitation ofRaw Wastewater PumpStation No.2 to 

improve control of'werwell levels at the plant; and 5) install automated controls to facilitate 

record keeping, time keeping and,communications during excess flow ev~nts. WASA shall 

.make and Place in Operation said improvements at any time up to, but no laterthan the 

following schedule; 

1) Award Contract for Detailed Design: four (4) years from entry 

2) Award Contract for Construction: seven (7) years from entry 

3) Place in Operation: eleven (11) years from entry 

E. Public Notification:, 

30. A visual notification system shall be installed as part ofthe construction .ofthe 

tunnel storage projects for the Anacostia River, the Potomac River and: for RockCreek, The 

system shall be.installed at a minimum of three locations on each receiving waterat public 

access locations. The system shall be designed to notify the public of the occurrence of 

overflows based on flow monitoring at representative esooutfalls on each receiving water. The 

system shall comprise a series ofcolored lights, flagsor pendants that shall operate as follows: 

a. Color A,shall be displayed as long as flow is detected fromthe 

representative outfall; 

b., Other colors shall be displayed based on the overflow volume from the 

representative outfall. There shall be two levels of notification: 'one for an eventwith a probable 

impact of less than 24 hours, and another for a longerevent; 

c. For an eventwith a probable impact ofless than 24 hours, Color B shall 
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be displayed for 24 hours after flow is no longer detected fromthe representativeoutfall; '1 

d. ' For, aneventwith a probable impact ofmorethan 24hours, Colore" 
be.displayed for 72 hours after flow if no longer detected fromthe representativeoutfall; ,. 

I , 0. • 

e. Whenoperational, the visualnotification.system shallbe described and 

explained onWASA's web.site. 

31. WASA shall finalize the detailsof the public notification system (e.g., sel~
 

of representative outfalls, locations, warning devices, and colors) during Facility Plannitig for
 .. 

each receiving water. WASA shall submit its planwith the final details to EPAfor approval 

pursuant to Section X. 

32. The foregoing visual notification Section shall be in addition to theobligatiOns ::. 

. imposed regarding public notification in. the Partial Consent Decree. , j. 

in SectionVI are feasible and equitable, based on current information, assumptions and finap 

vn. 

33. Defendants agree thatthe 20 year implementationschedule andthe work set,fo 

and otherprojections. Someoftbe information currently available to WASA andits current 

assumptions and projectionsare set forth in, inter ali~ the LTCP appended at Appendix A,· .: 

WASNscurrent financial assumptions and projections for the2Q year implementation~ 
I 

are set forth 10,. inter alia, AppendixB. i .. - I 

34. The Parties recognize that the information currentlyavailable to WASA as weI as 
WASA's currentassumptionsand projections may change during Implementation of'theSel 

eso Controls. The scheduleand/or the Selected CSO Controls in Section VImay be modifi 
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': based on a significant change in theinformatio~ currently av~ble to WASA or WASA"s 

current assumptions or projections, whether or not such change is anticipated, thatrenders the 

ConsentDecreeno longer feasible and equitable. Unless the Partiesotherwiseagree, a request 

for modification shall not relieveWASAof its obligationspursuant to SectionVI and WASA 

, shall continue with implementation oftbe Selected CSO Controls.until the request for 

modification iseither agreedto by theParties, approvedby the Court, or ruled on by the Court 

under Section XXII ofthis Decree. Any dispute as to whether or not implementation qftl;1e 

Selected CSOControls should continue. during the pendency ofthe modificationrequest shall 

. notbe subject to judicial reviewor to dispute resolution. 

35. .The United Stateson behalf ofEPAhas acceptedthe SelectedCSO Controls and 

the 20 year schedule. Appendices A and B are not stipulations,however, and the United Sta~ 

reserves itsright10 disagree or to contestparticular statementsor facts contained therein. In the 

event that WASA seeks a modification to extend theschedule based upon a significant increase 

'in costs or otherchanges in financialcircumstances, WASA shallprovide toEPA an update of 

the information contained in AppendixBand, at EPA's request, an update of the key financial 

variables listed at AppendixC. 

_. 36. The failureof WASAandlor the District 10 seek,approve, or enacttimely and 

adequate ratechanges or to obtainbond or other fmancing to implement theworkaccording 1D 

the schedulecontained herein basedon current information,assumptions and projections shall 

not constitutea significant change in circumstancesunder this Section nor shall such failure by 

itself justify anychangein or reassessmentofthe interim milestones or the20year schedule in 
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this Decree. 

37. Grant Funding. The schedules contained herein assume no federal 

appropriations, grants, or funding from sources other than WASA, for performance ofthe work 

described in Section VI. In the event that WASA receives grant funding fromfederal or: other 

sources for such work, it shall report to EPA in writing the source, amount, and. timing of: any 

such grant funding when it learns that it will be appropriated or otherwise received. W/\SA has 

the option but is not required to accelerate the schedule contained in Section VI based on grant 

funding . 

. 38. Modifications made pursuant to this Section shall follow the procedures set forth 

in Section XXII (Modification) ofthis Decree. 

39. In the event ~t WASA, after consultation with the District, requests a 

modification to the schedule or to the Selected eso Controls, and the United States does not 

agree to the proposed modification, WASA and/or the District may invoke the dispute resolution 

proceduresofSection XIV ofthe Decree, 

40. IfWASA, after consultation with the District, requests.a modification because it 

has decided that it needs to rebid a contract to construct a.project, and ifWASAhasmade best 

efforts to communicate with the appropriate personnel at EPA Region. 3 to obtain a response toa 

request for modification, and has promptly responded to any requests for information from EPA 

Region 3 related to the requested modification, but EPA does not act on the request for 

modification within sixty (60) days after receiving the modification request, WASA may initiate 

informaldispute resolution and issue a notice ofthe dispute under the disputeresolution 

25. 



';":' '. , 

Consolidated CivilAction No. l:OOCVOOl83TFH 
Final and executed version of ConsentDeCree 

procedures. For all other requests formodification, ifWASA has madebest efforts to 

communicate with the appropriate personnel at EPA Region 3 to obtaina responseto a request 
.	 . 

for modification, and has promptlyresponded to any requests for information fromEPA Region 

3 related to the req:.uested modification, but EPA does not act on the request formodification 

within one hundred twenty (120) days after receivingthe modificationrequest, WASA may 

initiate informal dispute resolution and issue a notice of the disputeunderthe dispute resolution 

procedures. 

41. Compliance with the terms of thi~ Decree is not conditioned upon the receipt of 

federal or stategrant fundsand WASA's failure to comply is not excusedby the lack offederal 

or state. grantfunds, or by the processing ofanyapplications for the same, subject solely to a 

.force majeure event due to the Anti-Deficiency Act provisions in Section.xm (Force Majeure).. 

vm.	 CONTROL SYSTEM COMPLIANCE AND POST-CONSlRUCTIQN 
MONITORING . 

A. Individual Construction Project Certification. Within sixty(60) days of 

Placing inOperation each project required under SectionVI, WASA shall certifyunder Section. 

XX (Certification) that suchproject has been designed, constructed.andwill be operated in· . 

accordancewith the terms ofthis ConsentDecree and its NPDES permit. 

B.	 Post-construction monitoring. 

42. When the SelectedControls set forth-in SectionVI have beenPlaced in 

Operation,WASA shall complywith the post-construction monitoringprogramset forth in its 

NPDES permit. 
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IX. LOW IMPACT DEVELOPMENT BETROm 

43. W~A shall promoteLIDR in the District ofColumbia by performing projects as 

set forth in this Section. Suchprojects shall constitute additional work whichWABA agrees to 

perform in addition to the jnjunctive relief set forth in SectionVI. 

44. As.set forth in the LTCP, WASA shall incorporate LIDR techniques into new 

construction or reconstruction on WASA facilities for demonstration projects upto a total 

expenditure of$3 million and shall maintainthe LIDR projectsfor at least five (5) years after 

each.projectis Placed into Operation. WASA shall monitor such projects to obtain data 

regardingtheeffectiveness ofLIDR in reducingrun-ofIreaching combined sewers and surface 

waters. These LIDR projectsshall be in addition to those constructed as a Supplemental 

Environmental Project of financed. as a Citizen Environmental Project pursuant to the Partial. 

Consent Decree. 

45. WASA shallsubmit a plan to EpA fOJ.: approvaland a schedulefor implementing 

and monitoring LIDR on its.own property withintwo (2) years from entry of thisDecree. 

WASA shallp~ in Operation all. LIDR projects within six (6) years from approval of that plan 

by EPA. WASAshall monitorthe LIDR projects for. twelve (12) months after Placing in 

OperationallLIDRfacilities. 

46. WASA shall review the results ofdemonstration projects on itsown property, 

other current LID and LIDR informationand data from otherprojects in theDistrict and 

elsewhereaspart ofits designofthe Storage/Conveyance Tunnels for Rock Creek and for the 

PotomacRiver set forth in SectionVI of this ConsentDecree. Its design ofthose tunnels must 
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take such data into accountand addresswhether thedata permit it to reduce the capacity 'of'those . 

tunnels from that set forth in SectionVI. It shall submit its reviewand analysis ofthe data 

concerning ~IDR and, upon r~uest by EPA. the proposed designfor the Storage/Conveyance 

Tunnels for Rock Creek andfor the Potomac Riverto EPA for approval pursuant to Section X of 

this Consent Decree. 

x. EPA APPROVAL OF PLANSAND SUBMISSIONS 

47. After review of any plan, report, orother item that is required to be submitted 

pursuant.to thisConsent Decree (with the exception of requests.for modification pursuant to . 

Section VII above). EPA shall in writing: (a) approve the submission; (b) approve the 

submission upon specified conditions;(c) approvepart ofthe submission anddisapprove the 

remainder; or (d) disapprove the submission. 

48. If the submission is approved, WASA shall take all actions required by the plan, 

. report, or other item. as approved.. lfthe submissionis conditionally approvedor approved only 

ill. part. WASAshall, upon written direction ofEPA, take all actions required by the approved 

plan, report,or other item thatEPA determines aretechnically severable from any disapproved 

portions, subject to WASA's right to dispute onlythe specified conditions or t;he disapproved 

portions, underSection XlVofthis.Decree (DisputeResolution). 

49. Ifthe submission is disapproved inwhole or in part, WASA shall. within 45 days 

.or such othertime"as the Partiesagree in writing, correct all deficiencies and-resubmit the plan, 

report, or other item, or disapproved portion thereof, for approval. Any Stipulated Penalties 

applicableto the original submission, as provided in Section XlI (Stipulated Penalties) oftbis 
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Decree, shallaccrue during the 45-dayperiod' or otherspecified period, butshallnotbe payable 

unless the resubmission is untimely or is disapprovedin whole or in part; provided that, if the 

original submission was so deficientas to constitute a materialbreach ofWASA's obligations 

. under this Decree,the Stipulated Penaltiesapplicable to the original submission shall be due and 

'payablenotwithstanding anysubsequent resubmission. 

50. If8: resubmitted plan, report,or other item, or portion thereof, is disapproved in 

whole or inpart, EPA mayagainrequireWASA to correctany deficiencies, inaccordance with. 

the preceding Paragraphs, subjectto WASA's right to invokeDispute Resolution and the.right of 

EPA to seekStipulated penalties,as provided in the precedingParagraphs. 

XI. REPORTING . 

51. progress'reports are to be provided at quarterly intervals forall milestone events 

one year or longer in duration, Each progress report shall summarize the status. and progress of 

-workrequired for completion. of1he next milestoneand the impactof'any delays on completion 

. :ofsaid milestone, and shall be submitted on the 28th dayofthe month following each calendar 

quarter. 

52. Beginning with the first CSO QuarterlyReport due after entry of this Consent 

Decree, 'and for every calendarquarterthereafter until this Consent Decree terminates in 

accordancewith SectionXXV1~ (Termination), below, WASA shall submitwritten status reports 

to Ll.S. EPA, certifiedpursuantto Section ~ and post them on the WASA website. In each 

: report, W ASA snall 'Ptovide the fonowing: 

a. ' a statementsetting forththe deadlines and other terms thatWASA is required by 
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this COD~t Decree to meet since the 'dateofthe last: quarterly statement, whether and to what 

extent WASAhas met these requirements, and the reasons for any noncompliance; 

b., a statement tracking WASA's progress against the detailed implementation 

schedules required to be submitted under Section VI upon the completion ofFacility Planning 

for each receiving water, whether there have been. any delays. the reasons forthe delays, andthe 

. actions WASA is taking or intendsto take.to overcome the delays. 

c. a general description ofthe work completed within the three-month period, and a 

projectionof work to be performedpursuant to this Consent Decree during thenext three-month 

period. Notification to u.s. EPAofany anticipateddelay shall not, by itselfexcuse thedelay. 

XII. STJPULATED PENALTIES 

53. WASA shall be liable for stipulated penalties for the failure to satisfactorily 

achieve the deadline for the start ofFacility Planning, submission ofa detailed implementation 

scheduleand summary report on FacilityPlanning, Award of Contract forDetailed Designand 

the AwardofContraet for Construction in Section VI, as follows: 

Period ofNoncompliance Penalty Per Day PerViolation 

Iat to 30th Day s 500 

s1,000
 

601hday until submitted s 1,500 

54. WASA shall-be liable for stipulated penalties for the failure to satisfactorily Place 

in Operationany ofthe f;xluired projects by the final deadline set forth forthatproject inthe 
/ . 

schedules in Section.VI, as follows: 
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Period ofNoncompliance PenaltyPer Day Per Violation 

lit to 30th Day $ 1,000 

311t-to 5~ Day s2,000 

After 60· Days s5,000 

55. WASA shall be liable for stipulatedpenalties for each failure to properly perform 

the.CSOmonitoringrequired.in itsNPDESPermit afterthe Selected Controlsare Placed in . 

Operation, as follows: 

Period ofNoncompliance PenaltyPer DayPer Violation 

1at to 30th Day s 1,000 

31It to 59th Day s 2,000 

60th day until submitted. s2,500' 

56. WASA shall be liablefor stipulatedpenalties for failureto timely submit any 

progressor completionreport required in SectionXI (Reporting) , as follows: 

Period ofNoncompliance PenaltyPer Day Per Violation 

lit to 30th Day s 500 

31st to 59th Day $1,000 

60th day until submitted . s2,000 
. . 

57. Other Violations: If WI}.SA fails to comply with a requirement or provision of 

this Decree not expresslylisted above, it shall be liable for stipulated penaltiesas follows: 

Period ofNoncompliauce Penalty Per DayPer Violation 

s 500
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3III to 59th Day $ 1,000 

60· day until submitted $ 2,000 

58. General Provisions. Stipulated ,civil penalties shall automatically begin to accrue 

on the first day WASA fails to meet any ofthe schedules required by this Consent Decree or to 

satisfy any obligation or requirement of this Consent Decree and shall continue to accrue each 

day until WASA achieves compliance with such schedule, obligation or requirement; provided, 

however, that ifWASA submits an appropriately documented request for modification under 

Section XXII (Modification) ofthis Decree 180,days prim: to an affected deadline or compliance 

date, and EPA does Dotact on such request for modification, p~orto the deadline or compliance 

date, stipulated penalties shall not accrue for WA~A' s failure to satisfy the deadline.or 

compliance date until EPA's approval or disapproval. This provision shall not apply ifWASA 

does not have a reasonable basis to make the request for modification or ifthe request is made 

for purposes ofdelay. In the event EPA approves or disapproves WASA's request for 

modification after passage ofthe affected deadline or compliance,date, stipulated penalties shall ' 

begin to accrue from the time EPA acts on the request for modification. 

59. Failure to Meet Award ofConstruction Contract Deadlines Due to Rebidding. If 

WASA elects to rebid a construction contract for a project described in Section VI, it may 

request a modification under Section vn. 10 the alternative, WASA may rebid and· elect to have 

any stipulated penalties for failure to meet the Award of Construction Contract deadline due and 

owing but to defer their payment. If WAS/\. meets its deadline for Placing in Operation the 

specific project for which penalties were deferred, stipulated penalties for failure to. meet the 
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deadline for Award of Construction Contract. will.be excused. IfWASA fails to meetthe 

deadline for Placing in Operation the specific project for which 'penalties were deferred, 

stipulated penalties for the failure to meetboth the Award ofConstruction Contract and the 

Placing.in Operation deadlines will be due and payable on demand by the United States. When 

WASA elects a deferral of stipulated penalties for failure to meet an Award ofConstruction 

deadline due to rebidding a project, it shall give written notice to EPA that it intends to rebid the 

project and to defer stipulated penalties. When it awards the contract for construction oftbat 

project, WASA shall so notify EPA and advise it in writing ofthe amount of stipulated penalties 

accrued pursuant to Section XII that aredue and owing but deferred. 

60. Stipulated civil penalties shallbe paid wi1hin thirty (30) days ofthe date.ofa 

demand for payment ofstipulated civil penalties for any non-compliance with any ofthe 

.schedules of performance or requirements set forth in this Consent Decree. 

61. In the event that a stipulated penalty is not paid according: to the instructions-in a 

written demand from the United States, the stipulated civil-penalty shall be payable with interest 

from the original due date to the date ofpayment, at the statutory judgment rate set forth.at 28 

U.S.C; § 1961(a). 

62. Stipulated civil penalties shall be paid electronically or by submitting a certified 

or cashier's check payable to "Treasurer, the United States ofAmerica," and tendered to the 

United States Attorney for the District ofColumbia.. Simultaneously, WASA shall send copies 

ofthe certified or cashier's check, together with a letter describing the basis for the penalties, to 

Chief, Environmental Enforcement Section. United States Department ofJustice, Post Office 
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Box 7611,BenFranklin Station, Washington, D.C. 20044, and to SectionChief: Complianceand 

EnforcementBranch, WaterProtection Division,US EPA Region 3, 1650Arch Street, 

Philadelphia, PA 19103. The transmittal letter shall referencethe caption,the civil action 

number, andDOJNumber 90-5-1-1-07137. 

63. Paymentofstipulated civil penalties as set forth above shall be in addition to any 

oilier rights or remedieswhich may 00 availableto the United States Of its agencies by reason of 

WASI\.'s failure to complywith the requirements ofthis:ConsentDecree and all applicable 

Federal, stateor local laws, regulations,wastewater dischargepermins) and allother applicable 

permits. Where a violationofthis ConsentDecree is also a violationofsuch laws, regulations, . . 

or permits, WASA shall be allowed a credit, in the amount ofany StipulatedPenalties paid, as a 

set-off against any statutorypenalties imposedfor such violation. 

64. IfWASA invokes dispute resolution and the Court resolvesthe dispute ag~ 

WASA, stipulated penaltieswhich have accruedduring the pendencyofthe dispute shallbe 

payable, as set. forth herein, upon resolutionofthe dispute;provided,however, that in the event 

that the Director ofthe Water Protection Division requires more than sixty (60) days to issue a 

final agency decisionconcerningthe dispute,WASA shall be liableonly for sixty (60) days of 

stipulatedpenaltiesfor the period from submissionofthe Statementsof'Position until issuanceof 
. . 

the final agency decision,as set forth in SectionXIV (Dispute Resolution). Stipulated penalties 

shall begin to accrue again upon issuanceofthe final agency decision: . 

xm. FORCE MAJEURE 

65. "Force Majeure" for the purposes ofthis Consent Decree is defined as an event 
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arising from causes beyond the control ofWASA or the control ofany entity controlled by . 

.WAS~ including its consultants and contractors, which delays or PJ:eventsthe performance of 
. . 

any obligation under this Consent Decree. Nothing in this Section is intended to relieve WASA 

· ofits duty to use due diligence to complete the requirements ofthis Consent Decree in a timely 

mamieror of WASA's obligation to meet all discharge limitations and other obligations . 

contained in WASA's NPDES Permit. Unanticipated or increased 'costs or changed fJrumcial. 

circumstances are not Force Mlieure events, except as provided in Paragraph 67 (~~-

· Deficiency Act) below, although in certain instances they may constitute the basis fora request 

for modification pursuant to Section VII. 

66. Permittine: Failure to apply for a required permit or approval, or to provide in 

a timely manner all information required to obtain a permit or a~roval ;necessary to meet the . 

· requirements ofthis Consent Decree, are nl)tForce Majeure events, However, fail~'ofa 

permitting authority to issue a necessary permit in a timely fashion is an event of~ M&ielJlX 

. where the failure ofthe permitting authority to act is beyond the control of WASA and WA$A 

demonstrates that it has taken all steps available-to it to obtain the necessary permit, including . 

but not limited to: 

a. Promptly providing reasonably known permitting authorities with copies 

ofthis Consent Decree, when lodged, as well as briefing each such authority, both orally and' 

with written materials ifnecessary, on the projects and schedules contained therein in order to 
, . 

coordinate permitting submittals and approvals; 

b. submitting a complete permitapplication within two (2) months ofthe 
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&te. identified in the 'detailed im.piemeritati~n schedule to apply for permits that are known to be 

required, and in a prompt fashion for those permits not known to be required or previously 

identified in the schedule; 

c. responding to requests for additional infonnation by the pennitting 

authority in a timely fashion; 

d. making regular inquiry, approximately.every 45 days, both verbally and in 

'.writing, with the permitting authority after initial or: supplemental permit :filings, to determine the 

status of the permit application; 
:' . 

e. seeking relief from higher management officials within the penni~g 

authority where permit processing delays threaten to cause noncompliance with.any deadline in. 

this decree; 

f. accepting lawful permit terms and conditions; and 

". ... 
g. prosecuting appeals ofany unlawful terms and conditions imposed by the 

. .permitting authority in an expeditious fashion. 

67. Anti-Deficiency Act Events; Nothing in thiJDecree shall beconstmed to 

require an expenditure, obligation or contract in violation of the Anti-Deficiency Act. 31 U~S.C. 

. :§§ 1341 et~. Where an expenditure, obligation or contract is subject to the Anti-Deficiency 

Act. WASA's obligations shall be subject to the availability ofappropriated funds as fol,lows: 

(a) 'WASA must initially identify the portion of its budget that is comprised of 

appropriated funds, identify the other components'of its funding, and demonstrate why the 

unavailability ofthe appropriated funds will delay...specific obligations; 
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(b) To the ext~t madenecessary by lack ofappropriated funds, WASAmay 

obtain deferral ofcompliance with an obligation oftbis ConsentDecree until its next annual 

budgetcycle i~ within sixty (60) days.after WASA knew or-should have known ofthe event 

describedinParagraph68 below. it provides in writing to EPA Region ill a statement which 

showsthe following: 

(i) That it included in its annualbudget,which accompanies the. 

District ~f Columbiabudget submitted to the President for transmission to the Congresspursuant 

to Section466 ofthe D.C. Self-Government and Governmental Reorganization Act, D.C. Code 

Sec. 47-304 (l990), sufficientmoney to carry out such objective; 

(ii) That it made diligent efforts.to obtain Congressional ~ent of 

. that part of the budget act; 

(iii) 1?at it expressly identified in the annual fiscal year adopted budget 

preparedfor Congressional use such obligation(not necessarilyto include reference to this 

Decree as such)togetherwith the amountofmoney tied to performing such obligation;and' 

(iv) That Congressacted expresslyto eliminatesuch amount ofmoney 

or to reduceit below the level necessaryto perform the obligation, or that Congress made an 

across the boardreduction in WASA's appropriationas shown in WASA's adopted budget 

.withoutexpressly saving such obligationand the across the board reduction, as applied' 

proportionately to the amount ofmoney shown in the adopted budget for such obligation,left an 

insufficient amountto carry out that obligation. 

68. General Reguirements: When circumstances are occurring or have occurred 
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. which-may delay the completion ofany requirement ofthis Consent Decree, whethef or not 4ue , 

. to a Force Majeure event, WASA shall so notify EPA, in writing, within fifteen (IS) daysafter 

WASA knew, or should have known, ofthe delay or anticipated delay. The notice shall describe 

in detail the bases for WASA's contention that it experienced,a~hkieure delay, the 

.anticipated length ofthe delay, the precise cause or causes ofthe delay, the measures taken or to, 

, be taken to prevent or minimize the delay, and the timetable by which those measures will be 

implemented. Failure to so notify the United States shall constitute a waiver ofany claim of 

, ~Majeure as to the event in question. 

69. Ifthe United States finds that a delay in performance is, or was, cause~ by a~ 

Majeure event, it shall extend the time for performance, in writing, for a period to compensate 

for the delay resulting from such event and stipulated penalties shall not be due for such period. 

In proceedings on any dispute regarding a delay in performance, the dispute resolution 

provisions ofSection XIV shall apply and WABA shall have the burden ofproving thatthe delay 

is, or was, caused by a Force MAieure event, and that the amount ofadditional time requested is, 

necessary to compensate for that event. 

70. Compliance with a requirement ofthis Consent Decree shall not by itself, 

. constitute compliance with any other requirement.	 An extension ofone compliance datebased 

on a particular event shall not automatically extend another compliance date or dates. WASA 

shall make an individual showing ofproofregarding the cause ofeach delayed incremental step 

or other requirement for which an extension is sought. WASA may petition for the extension of 

more than one compliance date in a single request. 
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XlV. DISPUTE RESOLUUQN 

11. This Court shall retainjurisdiction for the purpose ofadjudicating, in the manner 

.'provided by th.i$ Section, all disputesbetween WASA and the United States that may arise. under . 

the provisionsofthis ConsentDecree. Unless otherwise expressly provided in this Consent 

Decree,.the dispute resolutionproceduresofthis Section shall be the exclusive mechanism to 

resolve disputes arising Under or with respect to this Consent Decree. However, the procedures 

set forth in this Section shall not apply to actions by the United States to enforce obligations of 

WABA that have Dot been disputed inaccordance with this Section. 

12.. Permit actions pursuantto 40 C.P.R. Part 124, including issuance, denials, and 

modifications,shall not be subjectto this Consent Decree, but rather shall continue to be handled 

through the administrativeandjudicial procedures set forth in thoseregulations. 

73.· Any dispute which arisesunder or with respect to this Consent Decree shall in the 
.... 

first instancebe the subject of'informalnegotiations between WASA and the United States. 

. Notice of'the dispute shall be providedno laterthan fourteen (14) days from the date ofthe 

, circumstancesgiving rise to the dispute.. The period for infomial negotiations shall not exceed 

twenty (20) days from the date ofthe original notice ofthe dispute, unless WABA and the United 

States otherwiseagree in writing to extend that period. 

74. If the informalnegotiationsare unsuccessful, the position ofthe United States 

'shall controlunless, within twenty (20) days after the conclusionofthe informal negotiation 

period, WASA invokes the formal dispute resolution procedures ofthis Sectionby serving on the 

.·United Statesa written StatementofPosition on the matter in dispute, which shall set forth the 
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nature ofthe dispute with a proposal for its resolution as well as any factual data, analysis or . 

opinion supporting that position and any supporting docwnentation (including the LongTerm 

Control Plan or portions thereot) relied upon. 

75. Within thirty (30) days ofthe receipt ofa Statement ofPosition, pursuant to this 

Section, the United States may serve on WASA its own Statement ofPosition, which may 

include an alternate proposal for resolution ofthe dispute as well as any factual data, analysis, or 
'. '.' 

opinion supporting that position and all supporting documentation (including the Long Term 

Control Plan or portions thereof) relied upon by the United States. Within 15 days after receipt 

of such Statements, WASA may serve on the United States a Reply. 

76. Matters Accorded Record Review:' With the exception ofmodiflcatiot). requests . 

pursuant to Section VII. this Paragraph shall pertain to disputes subject to the procedures ofthis 

. Section that concerns the adequacy or nature ofthe work to be performed under Section VI of 

this Decree, or other matters that are accorded review on the administrative record under 

.applicable principles ofadministrative law. For matters subject to this Paragraph, WASA shall 

have the burden of showing that the position ofthe United States is arbitrary and ca,pricious or 

otherwise not in accordance with applicable. law or this Consent Decree. Plaintiffshall compile 

an administrative record, which shall consist ofthe Statements ofPosition and suPP,Orting 

documentation relied upon (including the LTCP or portions thereofthat the parties incorporated 

into their Statements) and' other documents considered and relied upon by EPA in ~iving at its 

final administrative decision. Where appropriate, EPA may allow WA.SA, the District of 

Columbia, Citizen Plaintiffs, and/or other members ofthe public to make supplemental 
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submissions. The Director ofthe Water Protection Division shall issuea final administrative 

decision resolving the dispute based on the administrative record. Stipulated penalties for the 

period from submission ofStatements ofPosition until issuance of the final administrative 

decision shall accrue for no more than sixty (60) days, even ifEPA issues the final 

. administrative decision after more than 60 days. T4e final administrative decision shall be 

effective in ten (10) days, unless WASA may move for judicial review within ten(lO) days ofjts 

receipt ofthe final agency decision. 

77. Modification Requests: In the case ofrequests for modification ofthe Selcctcld 

. eso Controls and/or schedules pursuant to Section vn, WASA shall bear the burden of . 

demonstrating that the requested modification should be approved in accordance with Section. 

vn of this Consent Decree. EPA's [mal decision shall be binding on WAS~ unless within 

twenty (20) days of its receipt WASA submits a modification request to the Court. Ifthe . 

Director of theWater Protection Division does not issue a final decision on a request for 

modification within one hundred twenty (120) days from the date that WASA submits its Reply 

to the United States' Statement ofPosition, WASA may elect to move in Court to modify the 

Consent Decree. 

78. Other Matters: In the case.ofother matters not subject to Paragraphs 76 and 77 

above, WASA shall have the burdento demonstrate that its actions or positions were taken in 

accordance with'the terms, conditions, requirements and objectives of this Consent Decree and 

the Clean Water Act, The Director ofthe Water Protection Division will issue a final decision 

resolving the dispute which will be binding on WAS~ unless within twenty (20) days.of its 
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receiptWASA serves on the United Statesa motion for judicial review ofthe decision setting. 

forth the matter in dispute, the efforts made to resolve it, the relief requested, andthe schedule, if 

. . . any. withinwhichthe dispute must be resolvedto ensure orderly implementationoftbis Consent 

.Decree. Stipulated penalties for the period from submissionofStatementsofPositionuntil 

issuance of the final administrativedecision shall accrue for no more than sixty (60) days, even 

ifEPA issues the final administrativedecision after more than 60 days. 

79. Where the dispute arises from.WASA·s request for modification ofthe Selected . 

CSO Controls and/or schedulespursuant to Section VI4 the matter shall not be subject to '~e . 

principles of record review in Paragraph 76. For other matters. If WABAand the UnitedStates . . 

disagree asto whether the dispute shouldproceed under the principles of record review or not, 

WABA shallfollowthe procedures determinedby EPA tobe applicable. Upon appeal. the Court 

shall determine which procedures are applicable in accordancewith. the standards set forth in this 

Section. 

80. Submissionofany matter to the Court for resolution shall not extend or stay any 

ofthe deadlines set forth in this ConsentDecree unless the Parti&; agree to such extension in. 

writing or the Court grants an order extending such deadline(s). Stipulatedpenalties withrespect 

to the disputed matter shall continue to accrue but payment shall be stayed pending resolution of 

the dispute as provided in this Section. Notwithstandingthe stay ofpayment, stipulatedpenalties 

shall accruefrom the first day ofnoncompliance with any applicable'provision ofthis Consent 

Decree. In the event that WASA does not prevail on the disputedissue, stipulatedpenalties shall 

be assessed and paid as provided in SectionXII (Stipulated Penalties). 
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xv. RIGHT OF ENTRY 

.	 '.. 81. .' Commencingupon the date oflodging ofthis ConsentDecree, U.S. EPA and its 

representatives,contractors, consultants, and attorneysshall have the right ofentry into and upon 

the premises ofWASA at all reasonable times, upon properpresentationofcredentials, for the 

purposesof: 

" .. (a) Monitoring the progressofactivitiesrequired by thisConsent Decree; 

(b) Verifying any data or infoJmati~n required to be submitted pursuant to this 

ConsentDecree; 

Obtaining samples and,uponrequest, splits ofany samples taken by WAS~ or its 

consultants. Upon request, WASA will be providedwith splits ofall samples taken by the 

United States; 
." . 

(d) Inspecting and evaluating the CSO System; 

(e) Inspecting and reviewing any recordrequired to be kept under the provisionsof 

this ConsentDecree or any NPDES Permitand the Clean WaterAct; and 
'.. '. 

".:.'. (f) Otherwise assessing'WAS'A's compliancewitJI this Consent Decree. 
'. -, 

82. This SectionXV, RightofEntry, in no way limits or affects any right of entry and 

. '. inspecrion, or any other right otherwise held by the United States, U.S.EPA and any other 

governmental entity, pursuantto applicable federal or state laws, regulations. 

83. WASA reservesthe rightto request the laboratoryanalytical results ofsamples 

'takenfrom the ess by the United Statesduring the term ofthis ConsentDecree, and any non­

privileged reports preparedusing suchresults. 
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XVI. NOT A.PERMIT/COMPLIANCE WITH OTHER STATUTESIREGPLATIONS 

84. This Consent Decree is not and shall not be interpreted to be a permit or 

modification ofany existing permit issued pursuant to Section 402 ofthe Act, 33 U.S.C. § 1342, 

nor shall it be interpreted to be such. This Consent Decree does not relieve WASA ofany 

obligation to apply for, obtain and comply with the requirements ofany new or existingNPDES 

permit or to complywith any federal, state or local laws or regulations, including, but not limited 

to its obligationsto obtain a permit for its wastewater treatment and collection systemor 

facilities andto comply with the requirements ofany NPDES permit or with any other applicable 

federal or state law or regulation. Any new permit, or modification ofexisting permits, m1l1lt be 

complied with in accordance with federal and state laws and regulations, 

XVII. FAILUREOFCOMPLIANCE 

85. The United States does not, by its consent to the entry ofthis Consent Decree, 

warrant or aver in any manner that WASA's complete compliance with this Consent Decree will 

result in compliance with the provisions ofthe Clean Water Act, 33 U.S.C. §§1251 §SQ., or 

with WAS.A's NPDES permit. Notwithstanding EPA's review or.ap~oval ofany Scope of 

Work, report,or plans and specifications,pursuant.to this Consent Decree, WASA shall remain 

solely responsible for any non-compliance.withthe terms ofthis Consent Decree, all applicable 

permits, the Clean Water Act, and regulations promulgated thereunder. The pendency or 

outcome ofany proceeding concerning issuance, reissuance, or modification of any permit shall 

neither affectnor postpone WASA' s duties and obligations as set forth in this Consent Decree. 

xvm. EFFECT OF DECREE AND NON-WAIVER PROVISIONS 
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.86. The Parties agreethat this Consent Decree resolves the civil claims for violation 

of water quality standards and for long-term injunctiverelief (Claim One) alleged in 1he 

. . Complaint filed by the United Statesthrough the date of lodging of this Decree. 

87. The ConsentDecree in no way affects or relieves Settling Defendants ofany 

responsibilityto comply with any federal, state, or local law or regulation. 

88. The Parties agree that WASA is responsible for achieving and maintaining 

complete compliancewith all applicable federal and state laws, regulations,and permits, and that 

compliancewith this ConsentDecree shall be no defense to any actions commencedpursuant to , 

-saidlaws, regulations, or permits, 

89. The United Statesreservestheright to file a civil action for: statutory penalties or 

.injUpctive reUefagainst WASAfor anyviolations of the Clean WaterAct by WASA which 

occur after the date oflodging oftbis ConsentDecree and anysuch violations OCCurr:U1g prior to 

,thatdate that are not specifically allegedas Claims for Relief in the Complaints. 

90. This ConsentDecree does not limit or affect the rights of WAS~ the District of 

Columbia, or the United Statesas againstany third parties whim are not parties to this Consent 

Decree. 

91. The Parties reserveany and all legal and equitable remedies available to enforce 

the provisions of this ConsentDecree. This Consent Decree shall not limit any authority ofEPA 

under any applicable statute, including the authority to seek informationfrom WASA or to seek 

access to the property ofWASA,nor shall anything in this Consent Decree be construedto limit 

the authorityofthe United Statesto undertake any action against any person, includingWASA, 
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in response to conditions that may present an imminent and substantial endangerment to the 

environment or the public health or welfare, 

9,2. Obligations of WASA under the provisions ofthis Consent Decree to perform 

duties scheduled to occur after the date of lodging, but prior to the date ofentry,sballbel~ally· 

enforceable from the date oflodging oftbis Consent Decree. Liability for stipulated penalties, if 

applicable, shall accrue for violation ofsuch obligations as ofthe date ofviolation and payment 

of such stipulated' penalties may be demanded by the United States upon or after entry oftbis 

Consent Decree. 

93. TheUnited States reserves the right to me a criininal action for statutory penalties 

or other criminal relief against WASA for any violations by WASA ofthe Clean WaterAct or 

other applicable federal statutes. 

94. It is the intent ofthe Parties hereto that the clauses hereofare severable, and 

should any clause(s) be declared by a court ofcompetent jurisdiction to be invalid and 

unenforceable, the remaining clauses shall remain in full force and effect. 

95. The United States reserves all remedies available to it for violations ofFederal, 

State and local law. 

XIX. C;OSTS OF SUIT 

96. The Parties shall bear their own costs and attorney's fees with respect to this 

action and to matters related tothis Consent Decree; . . . . .. 

xx, CERTlJi1CATIQN OF SUBMlSSIONS 

97. WASA shall maintain copies ofany underlying research and data in its 
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possession, custody or control forany andall documents, scopeofwork, reports, plans and 

specifications, or permits submitted to EPA pursuant to this ConsentDecree for a period offive 

(5) years, except that WASA shall not be requiredto maintaincopiesofdrafts ofdocuments, . 

scope ofwork, reports,plans and specifications, reportsor permits, WASA shall require any 

independent contractor implementing this ConsentDecreeto also retain such materials ~or a 

period of five (5) years. WASA shall submit such.supporting documents to EPA upon request. 

WASA shallalso submitto EPA uponrequest any otherdocuments that relate to or discuss the 

operation, maintenance, repair, orconstruction of the CSO system. (or any portion thereof), or 

that relate to or discussthe number, frequency, volume, qualityor environmentalimpact ofC~O 

discharges. In all notices, documents or reports submitted to EPA pursuant to this Consent 

Decree, a senior management officialofW~A shall sign and certify such notices, documents 

and reportsas follows: 

I certifyunder penalty of lawthat this document 
and all attachmentswere preparedUnder my direction or 
supervision in.accordance with a systemdesignedto ensure that 
qualified personnelproperly gatherand evaluatethe information 
submitted. Based on my inquiry of the person or personswho 
manage the system,or those personsdirectlyresponsiblefor 
gathering the information submitted is, to the best ofmy 
knowledge and belief: true, accurateand complete. I am aware 
that there are significant penalties (or submitting false information, 
including the possibilityoffine and imprisonment. 

XXI. FORM OF NOTICE 

98. Unlessotherwise specified within the terms of:this Consent Decree, allreports, 

.notices, or anyotherwritten communications required to be submittedunder this Consent Decree 

47 



"It ihc . : < 11 ••• 
. 1:' ;., 

" .... 

.; ..... 

':'.,: . 
::: ,. 

. :' 
':. 

Consolid8ted CivilAction No. I :OOCVOOI83TFH. 
. Final and executedversion of~tDecree . 

shall be sentto"the respectiveparties at the following addresses: 

. As to the United States; 

Dcmartglent ofJustice 

Chief; Environmental Enforcement Section
 
Environmentand Natural Resources Division
 
U.S. Department ofJustice
 
Post OfficeBox 7611, Ben Franklin Station
 
Washington~ DC 20044
 
Reference DOl Case No. 90-5-1-1-07137
 

United StatesAttorney
 
District ofColumbia
 

. Judiciary Center 
55"5 Fifth StreetNW 
WashingtOn, DC 20530 

Director
 
W~r Enforcement Division
 
Office of'Regulatory Enforcement
 
U.S. EnvironmentalProtection Agency 
OECA~RE-WED 

Ariel Rios Building
 
121h and Pennsylvania Ave, NW
 
Mail Code2243A
 
Washington, DC 20004
 

.Chief 
NPDES Branch (3WP31) 
Water Protection Division 
UiS, Environmental ProtectionAgency 
RegionID 
1650 ArchStreet "
 
Philadelphia, PA 19103
 

Yvette Roundtree (3RC20)
 
Office ofRegional Counsel
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U.S. EnvironmentalProtection Agency 
.' Region Ill 

1650 Arch Street
 
-Philadelphia, PA 19103
 

As to WASA: 

Jerry N. Johnson or his successor
 
General Manager
 
District ofColumbia Water and Sewer Authority
 
5000 OverlookA.venue, SW
 
Washingto~ D;C. ~0032
 

Deputy GeneralManager/ChiefEnginner 
.	 District ofColumbia'Water and Sewer Authority
 

'5000 OverlookAvenue, SW
 
Washington,D.C. 20032
, . 

As to the District: 

The AltQrney General ofDistrict ofCo1wnbia
 
One Judiciary Square
 
.4-41 FourthStreetNW
 
Suite 600 South
 

. Washjngton,DC 20001.
 

XXII. MODIFICATION 

99. This ConsentDecree contains the entire agreement ofthe Parties and shall not be 

.modified by any prior oral or written agreement, representation or understanding. Prior draftsof 

this ConsentDecree shall not be used in any action involving the interpretation or enforcement 

ofthis ConsentDecree. 

100. The non-material-terms ofthis Consent-Decreemay be modified by a subsequent 

. written agreementsigned by all the Parties. Ifall the Parties weeto a material modification in 

.writing, they may apply to the Court for approval thereof If the Parties do not reach agreement 
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on such material modification,the request for modification shall be subject to the dispute 

resolutionprocedures ofthis Decree. All material modifications shallbe in writing,and 

approvedby theCourt beforethey will be deemedeffective. 
. . 

101. In the event WASArequestsa material modification to the Selectedeso 

Controls and/or the scheduleset forth in SectionVI ofthe ConsentDecree, WASA shall af!8D.8e 

for additional publicparticipationprior to submitting the modification request to the United 

States. WA.SA shall initiallyconsultwith·EPA concerning the modification and the scope of 

public participation to be obtainedby WASA priorto submission ofa formal request for 

modification fromWASA to EPA. 

(a) The proposed modification packageshall be submitted to EPA and shall 

contain the following: 

(i) the basis for the modification and tbe supportingtechnical and 

regulatoryjustification (includingif applicable the LTCP or pertinentportions thereof); 

(ii) any changesto the Selected eso Controlsand/or to the schedule in . 

SectionV1 of this Consent Decree, along withany supportingdata; 

(iii) a demonstration ofmaterial comp~ance with any applicable
 

requirements of the 1994 eso Policy;and
 

(iv) a demonstration that public participationhas occurred. 

(b) Ifthe United States, after consultation'with the District ofColumbia,agrees to 

the modification, the proposed changesto the Selected CSO Controls and/or the schedules shall 

. be executedby appropriate officialson behalf of the United States,the District ofColumbia,and 

50 



.:. " 
. . • t 

Consolidated CivilActionNo. l:OOCVOOl83lFH 
Finalandexecuted version ofcOOsem Dec1:ee 

. . 

WASAand lodged with.the Court for aperiod ofpublic comment prior to entry. IftheUnited .: 

.States does not agree. to the proposed modification, the matter sb.a1l be subject to the procedures 

. ofSection XIV ofthis Decree (Dispute Resolution). 

xxm. PUBLIC COMMENT 

102. The parties agree and acknowledge that final approval by the United States and 

entry ofthis Consent Decree is subject to the requirements of28 C.F.R. § 50.7, which provides 

for notice ofthe.lodging ofthis Consent Decree in the Federal Register, an opportunity for 

public comment, and consideration by the Uni¥States ofany comments, This paragraph does 
. ) . 

not createany rights exercisable by the Settling Defendants, and Settling Defenda;nts shall not 

withdraw their consent to this Consent Decree between lodging and entry ofthis Consent Decree . 

and hereby consents to entry of this Decree without further notice. 

103. All information and docwnents submitted by Settling.Defendants to U.S. BPA 

pursuant to this Consent shall be subject to public inspection, unless identified and supported as . 

confidential by WASA in accordance with 40 C.F.R. Part 2. 

XXIV. CONTINUlNG JURISDICTION OF THE COURT 

104. The Court shall retain jurisdiction to enforce the terms and.conditions ofthis . 

Consent Decree and to resolve disputes arising hereunder as may be necessary or appropriate for 

the construction, modification or execution ofthis Consent Decree. 

XXV. APPENDICES···· 

105. Appendix A is the Long Term Control Plan and its Appendices. 

106. Appendix B contains WASA's financial assumptions and projections that it sets 
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forth as its basis for the 20 year implementation schedule in this Consent Decree, 

107. .Appendix C contains a list ofkey financial variables to be updated in the event of 

a request for modification due to changed financial circumstances pursuant to Section vn ofthis 

Decree. 

XXVI. TERMINATION 

108. This Consent Decree shall terminate upon motion ofthe United States to the 

Court after each ofthe following has occurred: 

(a) WASA has Placed in Operation all oftbe construction projects required 

under Section VI; . 

(b) WABAhas demonstrated that it has achieved and maintainedcompliance 

r 
with the waterquality based. eso numerical effluent limitations and the performance standards 

requiringthat the Selected CSO Controls be implemented, operated and maintained as described. 

in WASA's NPDES Permit for two years after the Selected CSO Controlsare Placed in 

Operation; 

(c) WASA.has satisfactorily implemented its \-IDR projects and progr~s as 

required by Section IX; 

:.;' 
...'... (d) WASA has paid all stipulated penalties and any other monetary 

obligations due hereunder, and no penalties or other.monetary obligations due hereunder are 

.outstanding or owed to the United States; and 

(e) W",,-SA has certified completion to the United States, andthe United 

'," 

Suites bas not.contested WASA's completion or .compliance. 
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i09. The ConsentDecree shallnot terminate i~ within90 days ofcertificationby 

, WASA to theUnited Statesofcompliance pursuantto this Section, the United States asserts in 

writing that full compliancehas not been achieved, or seeks furtherspecific informationin order 

to evaluateWASA's certification. Ifthe United StatesdisputesWASA's full compliance, this 

ConsentDecree shall remain: in effectpendingresolution ofthe dispute by the parties or the 

Court. 

110. Notwithstanding Paragraph 109 above, ifWASA submits a certificationto the 

'United States that it has completedall the requirements in Paragraph 108 above" and the United 

. .States doesnotrespondon or before 90 days, WASA may file a motion to the Court seeking 

termination ofthis ConsentDecree. 

XXVII. SIGNATORIES 

111. The Assistant AttorneyGeneral on behalfofthe United States. and ~e 

undersigned representatives ofthe SettlingDefendants certify that they are fully authorizedto 

enter into the teJ11,lS and conditions ofthis ConsentDecree and to execute and legally bind such 

. party to this document. 
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,,'~" .' 

~ daYOf/#~,20~ 

Chief Judge, United States 
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FORTHEUNITEDSTATES OF AMERICA 

THOMAS L. SANSONEITI 
AssistantAttorney General 
Enviionment andNaturalResources Division 

NANCY FLl GER . 
SeniorAttomey 
EnvironmentalEnforcementSection 
EnviJ:"onment and Natural Resources Division 
U.S. Department ofJustice 
P.O.Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 
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FOR THE UNITEDSTA~ OFAMERICA 

{..<.MA.<Jb- ~l.--,' ,.5.t:~?P1 
KENNETH L. WAINSTBIN, D.C. BAR # 451QjS / 
United States Attorney 

R.CRAJGLA 
AssistantUnited 

-£+-:~"'~ ",
BRIANSO" IELD, D.C. BAR # 449098 
AssistantUnitedStates Attorney" 
Judiciary Cenk:r 
555 4dl Street, N.W. 
CivilDivision. ' 
Washington, ti.C.'20530 
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DONA;LD S. WELSH 
Regional Administrator 

FORTHE UNITEDSTATES.ENVIRONMENTAL .. 
PROTECTION AGENCY 

WlLLIAM C. EARLY· 

~~~-
~~~ ..

Director,Water ProtectionDiVISIon 

. _ ....__ •• 1,.·.....__...-_.._~_._.J.-__-----_........_-----------------------­



·: . 

Consolidated CivilAGtion No; l:CVOOl83TFH 
Finaland executed versionof Consent Decree 

0~\t'~
~S V. SKINNER 

. Acting Assistant Administrator 
Office of Enforcement and Compliance' . 
Assurance 
UnitedStatesEnvironmentalProtectionAgenCy . 
Washington, D.C. 20460' .. 
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FORTHEDIS1RICf OF COLUMBIA 
W};. .SEWERAunIORTIY 
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au ')n.IP/Wc~ 
~VIS M. RUSSELL. . . 

. General Cot.mact. 
DistrictofCol!Jmbia Water:and SewerAU1holity 
5000Overlook.Aveuoc. S.W. 
W gton,D.C. 20032 
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FOR THE DISTRICT0;1" COLUMBIA 

~~ 
ROBERT C. BOBB
 
City Administrator'
 
Districtof Columbia
 
JohnA, Wilson Building
 
1350 PennsylvaniaAvenue,N.W.
 
Washington,D.C. 20004
 

ROBERT J:SPAGNOrnTI1 
Attomey General of theDis1rict ofColumbia 

GEORGEC. VALANTINE
 
DeputyA.ttomey General
 
For Civil Litigation
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.The Augus.t, 2002 Long Term Control Plan and its
 
'Appendices A through G will be filed in hard copy
 

in lieu of electronic filing; since the.Plan exceeds ,SOD
 
pages and contains numerous graphs, maps,
 
and charts that must be reproduced in color,
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APPENDIXB 

Table 1. attached,presents WA~A's.financiaI projections for the impact on sewer rates of'the 20-year 
LTCP .implementation schedule as specified in the consent decree. Descriptions ofthe heading 
columnsin Table I are presented below: . 

ColumnNo. Heading Description 
1 YearNo. ·SeQUential count ofnumber ofyears startin2 in 2004 
2 Calendaryear · Calendar year starting in 2004 
3 Capital 

2001 Dollars ($M) 
· Estimated capital costs fortheeso LTCP expreSsed in 

constant year 200I dollars 
4 Capital 

Actual Dollars($M) 
The estimated capital costs for theCSO LTCP expressed in 
the year ofexpenditure dollars using. 3% per year'to 
escalate the 2001 valueestimate.. 

5 OM 
2001 Dollars ($M) 

· Estimated operating and maintenance costs for the cso 
LTCP exmessed in constantyear 2001 dollars. 

6 OM' 
Actual Dollars($M) 

The ~timated operatingand maintenance co!lts for the 
esoLTCP expressedin the year of expendituredollars 
u_ 3% ...... .Y~. to escalate tile 2001 value estimate. ' 

7 Total 
200I Dollars ($M) 

The addition ofeso CostslOMl2001 DollarS {SM) and 
csoc~WCap~OOlDoThtts(~. . . 

8 ToW 
ActualDollars ($M) · 

Theaddition ofeso CostslOMlACtual Dollars (SN) and 
COO C0sts1CapitaVActualDollars (SM). , . 

9 
Capital Costs Financed ($M) 

· The amountofactualcapital costs 'that are deQt :finBnced. 

10 Capital Costs PAYGO (SM) The amountof actual capital. costs that are paid,frOD;l 
currentvearrevenues on a pay-as·Y91J-go-basis. 

11 .Debt Service ($M) Estimated annual debt serviceon ~pi1al coSts that are 
financed using 30·year term and bOITOwina costs of7%. 

12 O&MlSM) Sameas Column 6,'OM ActualDollars ($M), 

13 Total Rate Reouirements The:adQinon ofPAYGO; Debt Service. O&M costs. 
14 Other WABAWastewater 

Costs Paid by DC 
Ratepayers, 

Operating and'capitalcosts for wastewater services that are 
· funded by'retail ratepayersbefore the .additionofeso 

LTCPcosts. 
15 .Typical Residential Bill 

Without eso LTCP 
Estimated armualresidential wastewater bill before 
addition ofthe cso LTCP costs. 

1~ Billlncrease Without eso 
LTCP 

Estimated annual change in residential wastewater bill 
before additionofCSO LTCP costs, 

17 Typical ResidentialBill 
Without CSO LTCP 

Estimated annual residential wastewater bill after addition 
ofthe eso LTCP costs. 

18 Bill Increase Without CSO 
. LTCP 

· Estimated ann.Ua1 change nrresidential wastewater ~ 
.after addition ofCSO LTCP costs. 

19 MID · Estimated median.household income (MBl) using 3% 
annualgrowth rate 

20 % ofMID Estimated~idential bill as 'a percent ofMHI. 
21 Lower 20% lIousebold income of the most affluent household ofthe 

lower 20th percentileofhouseholds m. the District. 
22 % ofLower 20% ; Estimatedresidential bill asa percent 'of the household 

income for the most aftluent household of the lower 20lb 

percentile ofhouseholds inthe District. 
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The financialprojections are based on certain assumptions,which include.but are not limited to.the 
following: . . 

L	 Billedwater use is projectedto decrease at 1% per year. Residential bill estimates are 'based 
on average consumptionof 100'ccf per year. . . 

2.	 Customersare assesseda charge. for water and wastewater services based on water 
coDsuniPti~ With the exception of certain federalgovernment customers located outside of 
the District, all customerspaythe same rate, regardless of account class, meter size, or size of 
serviceconnection. The analysisassumes this practice will continue. 

3.	 The analysis assumesa revenue.collection rate of97.7% ofbtlled.amounts. 

4.	 MedianHousehold Income in the District ofColumbiais projected to increase at 3% per 
year, The most affluentofthe lower20'& percentile ofhouseholds in the District h8vea 
householdincome in 2004 dollars0($19,669 and ~. is projected to increase at the rate of 
inflation, which is assumed to be 3% per year. 

5..	 Projectionstake into account discounts to low-income customers under the Au~ority's 

customerassistance.program, TheAuthority's program covers 6,000 Iow-income custom_ 
and provides discountsofapproximateiy $500,000 each year. Each eligible participant, 
receivesan exemption for water service charges in the amount of4 ccfper month. 

6.	 The :financial analysis assumesan all-in borrowing costessumpticn of 7 percent including 
cost ofissuance (includingbond insurance premiums,premiums for debt. service reserve 
facilityand fees and expensesrelated to bond issuance; approxima~y 2% on the Authority's 
2003 revenue bond issue). The analysis assumes a debt coverageratio of1-.40.xTerm of 
Debt. The financial analysis utilizesfixed rate :l:Wancing with a term of30 years. 

7.	 eso operatingand maintenance and capital costs are escalated at a .rate of3%.~ year :from 
: 2001.cost estimatesto theyear of expenditure. Non esO-related wastewater operating and 

capital costs are projected toincrease at approximately 5 percent per year reflecting impacts 
ofinflation and reinvestmentin capital facilities.. 
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APPENDIXC 
certain FinancialInformation1:0 PerformFinancialAnalysis 

. Pursuant to Section.vn 

In the event that WASA seeks a modificationof the Schedulepursuant to Section 
vn of the Consent Decree due to cost overruns or changed1jnancial circumstances, W/\SA shall 
update its financial information. Informationthatmaybe relevantincludes the'J611owing liSt or . 
categoriesof information, and WASA agrees to providesuch informationiri the event the United 
States requests it 'Nothing in this Appendixin any waylimits or narrowsthe United States' 

.right to obtainor request other informationin order to review and respond to WASA's request 
for a modification. 

1.	 Depopulation, current and projected 

2.	 NumJler of'bouseholds, current andprojected
 
- Single-family residence
 
- Multi-familybuildings
 

,3,	 Median household income 

'4.	 Wastewater billings and volwne billed for past.threeyears, broken out for all user classes 

S.	 Wastewaterrevenues and expendituresfor past three years. 

6.	 WASA financial statementsfor past three years. 

7.	 Prospectuses issued within the past three years. 

8.	 Rate studies prepared within the past three yearsrelated to wastewaterorstormwater
 
programs.
 

9:	 Per household wastewater metering fee and ROW fee 

10.	 Averageper household volumebilled for
 
- Single-family residence
 
- Multi-family residence
 

11.	 Currentbaseline revenues and expenditures. 

12.	 LTCP costs
 
- Capital costs mcurred to date
 
- Capita] costsprojected by year
 
- Additional operations and maintenancecosts projected by year
 
- Costs to date financed with grants (amount and interest rate by year)
 
- Coststo date financed with low interest. non-market loans (amount and interest rate by
 

-




-


year) 

13.	 Projected,costs ,otherthan those requiredby this consentdecree that should be considered 
in 8dditionto baseline costs. Identify and project by year. 
- Costsnecessary to complywith regulations or other legal requirements. 
- Projected sewer system assessment andrehabilitation costs ' 
~ Otherincreases that would causetotal annual expendituresto rise at a rate greater than 
inflation 

14.	 Debt coverage ratio, 

15.'	 Bond interest rate and term 

16.	 Rateofintlation 

17.	 PAYGO assumption 

18.	 Current wastewater rate per ccf for single-familyresidentialcustomers. 

19.	 Histwyofnrte adjustments or raterecovery approachduringthe past five years. Identify 
the cmtent basis for recovery ofLTCP costs and anyexpected changes in the basis for 
therecovery of these costs. Ifrates arerecovered through other thanthe wastewater rate, 
identifythe mechanism. and the amount of costsbornby eachuser class. 

20.	 Projection over twenty years estimatingper household impact ofLTCP. 

21.	 Currentprograms to provide reliefto low-income residents. 

22.	 Other documentation or analysis that EPA andlorWASA deems relevant for the 
particular. circumstances. 


	COVER SHEET - WATER AND SEWER AUTHORITY CONSENT DECREE

	TABLE OF CONTENTS
	WATER AND SEWER AUTHORITY CONSENT DECREE
	I. JURISDICTION·AND VENUE
	II. APPLICATION AND SCOPE
	III. OBJECTIVES
	IV. DEFlNITI0NS
	V.  OVERVIEW

	VI. SELECTED CSO CONTROLS AND SCHEDULES

	A. Anacostia River Projects
	B. Potomac River Projects
	C. Rock Creek Projects
	D. Blue Plains Wastewater Treatment Plant Projects

	E. Public Notification

	VII. MODIFICATIONS TO SELECTED CSO CONTROLS AND SCHEDULES
	
	VIII. CONTROL SYSTEM COMPLIANCE AND POST-CONSTRUCTION MONITORING

	IX. LOW IMPACT DEVELOPMENT RETROFIT
	X. EPA APPROVAL OF PLANS AND SUBMISSIONS

	XI. REPORTING
	XII. STI
PULATED PENALTIES
	XIII. FORCE MAJEURE
	XlV. DISPUTE RESOLUUQN
	XV. RIGHT OF ENTRY
	XVI. NOT A.PERMIT/COMPLIANCE WITH OTHER STATUTES/REGULATIONS

	XVII. FAILURE OF COMPLIANCE
	XVIII. EFFECT OF DECREE AND NON-WAIVER PROVISIONS

	XIX. COSTS OF SUIT
	XX. CERTlFICATIQN OF SUBMlSSIONS
	XXI. FORM OF NOTICE
	XXII. MODIFICATION
	XXIII. PUBLIC COMMENT
	XXIV. CONTINUlNG JURISDICTION OF THE COURT
	XXV. APPENDICES
	XXVI.TERMINATION
	XXVII. SIGNATORIES
	APPENDIX A: August 2002, Long Term Control Plan
	APPENDIX B: WASA's.FinanciaI Projections For Long Term Control Plan
	APPENDIX C: Financial Information to Perform Financial Analysis




